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DECLARATICN OF BROTECTIVE COVENANTS
FOR
BALLENRIDGE

THIS DECLARATION is made on the dare hercinafter met forth by Rutherford
Properties, LLC, a North Carclina limited liability company ("Declarant").

Bagkarcund Statement

Declarant ie the owner of the real property described in Article II, Section 1
of this Declaration. Declarant desires to subject Lhe real property described in
Article TII, Section'l hereof to the provisions of this Declaration to create a
residential communicy of single Family housing and to provide for the subjecting of
other real property to the provisions of this Declaration.

HOW, THEREFORE, Declarant hereby declares that the real property described in
Artiele II, Section 1 of thia Declaration and any additional property subjected to
the Declaration as authorized in Artiecle 11, BSection 2 of this Declaration,
including the improvements constructed or to be constructed thereon, are hereby
subjected to ‘the provisions of this Declaration and sghall be held, sold,
Lranaferred, conveyed, used, occupied, and mortgaged or otherwise encumbered subject
to the covenants, 'conditions, restrictiong, eagsements, assessments, and liens,
hereinafter set forth, which are for the purpose of protecting the value and
desirability of, and| which shall run with the title to, the real property hereby or
hereafter made subject hereto, and shall be binding on all persons having any right,
title, or interest in all or any portion of the real property now or hereafter made
subject hereto, their respactive heirs, legal representatives, succesgors,

succesasors-in-title, ' and assigns and shall inure Lo the benefit of each and every
owner of all or any portion thereof.

_ Article I
. Definitions

Unless the context shall prohibit, certain words used in this Declaration

shall be defined as set forth in Exhibit A", attached hereto and by reference made
a part hereof.

Article II
Property Subject To Thiz Declaration

Section 1. Property Hereby Subjected To_This Declaration. The real property
described in Exhibit “B," attached hereto and by reference made a part herecf, is,

by the recording of this Declaration, herahy subject to the covenants and
restrictions hereafter set forth and shall be held, rtransferred, sold, conveyed,
used, occupied, and mortgaged or otherwise encumbered suhject to this Declaration.

Section 2. Qther Property. Only the real property described in Section 1 of
thia Article IT is hereby made subject to this Declaration; provided, however, by
one or more Supplementary Declarations, Declarant and the Association have the

right, but not the obligation, to subject other real property to this Declaration,
as hereinafter provided.

Section 3. Magter Plan. Declarant intends Lo develop the Community in
accordance with the Master Plan; provided, however, Declarant reserves the right to
review and modify the Master Plan in its sole discretion from time to time., The
Master Plan shall not bind Declarant or its successors and assigne to adhere to the
Master Plan in the development of the land shown thereon. Declarant shall not be
required to follow any predetermined sequence or order of development. Declarant
shall have full power to add to, subtract from or make changes in the Mastey Plan.
Declarant agrees to convey to the Town of Holly Springs such property within the
Ballenridge planned unit development as is required to be deeded ta the 'Town of
Holly Springs on the Master Plan.

Articla TTIT
Agaociation Membership and Vating Righta

Every Person who is the record owner of a fee or undivided fee interest in any
Lot that is subject to this Declaration shall be deemed to have a membership in the
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Association. The foregoing is not intended to include Persons who bold an interest
merely as security for the performance of an obligation, and the giving of a
security interest shall not terminate the Owner's membership. No Owner, whether one
(1) or more Persuns, shall have more than one (1) membership per Lot. Members shall
be entitled to one (1) vote for each Lot osmed. Votes and rights of use and
enjoyment shall be as provided in this Declaration and in the Bylaws. Membership
shall be appurtenant to and may not be separated from ownership of any Lot.

Article IV
ABBegamenta

Saction 1. Purpoge of Rggessment. The asseasments provided for herein shall
he used for the general purposes of promoting the recreation, health,

common
henefit, use and enjoyment of the Owners and Occupants of Lots, including the
maintenance of vreal and personal property, all as may be more specifically

authorized from time to time by the Board of Directors.

8ection 2. Creation of the Lien and Perscnal Obligation for Assessments.
Each Owner of any Lot, by acceptance of a deed therefor, whether or not it shall be
8o expressed in such deed, jointly and severally covenants and agrees to pay to the
Agssociation: ({a) annual assessments to fund Common Expenses for the general benefit
of all Lots; (b) sgpecial asseasments, such assessments to be established and
callected as hereinafter provided; and (c) specific assessments against any
particular Lot which are established pursuant to the terms of this Declaration,

including, but not limited to, reasonable fines as may be imposed in accerdance with
the terma of this Declaration.

All such asmessments, together with late c¢harges, interest at the rate of ten
percent (10%) per annum on the principal amount due, and cests, including, witheut
limitation, reasonable atrorney's fees actually incurred, shall be a charge on the
land and shall be a continuing lien upon the Lot againat which each asseasment is
made in favor of the Association and the Association shall be entitled te file a
document evidencing guch lien in the public registry of the county in which the Lot
is located. Such lien shall be superior to all other liens and encumbrances on such
Lot, except for (a) liena for ad valorem Lkaxes; or (b) liens for all sums unpaid on
a first Mortgage. Second mortgages from any source shall be subordinate to the lien
for such assessments. All other Persons acquiring liens or encumbrances on any Lot
after this Declaration shall have been recorded in such publie registry shall bhe
deemed to consent that such liens or encumbrances shall be inferior to future liens
for asseasments, as provided herein, whether or not prior consent is apecifically
set forth in the instruments creating such liens or encumbrances.

Each such -asskssment, together with late charges, interest, costsa, including,
without limitation, reascnable attorney's fees actually incurred, shall alsc be the
personal obligationi of the Person who was the Owner of such Lot at the time the
aggegsment fell due! Each Owner shall be personally liable for the portion of each
asseasment coming due while the Owner of a Lot, and each grantee of an Owner shall
be jointly and severally liahle Ffor such portion thereof as may be due and payable
at the time of conveyance; provided, however, the liability of a grantee for the
unpaid agsessments of its grantor shall not apply ke any first Mortgagee taking
title through foreclosure proceedings or deed in lieu of foreclosure.

The Association shall, within Eive (5) business days after receiving a written
request ' therefor and for a reasonable charge, furnish a certificate signed by an
officer of the Association setting forth whether the agsessments on a specified Lot
have been paid. A properly executed certificate of the Asacciation as to the gtatus

nf aspsessments on @ Lot shall be binding upon the Association as of the date of
isBuance. :

Annual assessaments shall be levied at a uwniform rate per Lot and shalﬁ be paid
in such manner and on such dates as may be fixed by the Board of Directotrs, which
may include, without limitation, acceleration, upon ten (10) days' written notice,

of the annual assessment for delinquents. Unleas otherwise provided by the Roard,
the aspsessment shall be paid in anmnal installiments.

Section 3. Annual Assessment. The maximun annual assessment for the 1998
calendar year shall not exceed Three Hundred Dollars ($300.00) per Lot. PFrom and
after the 1998 calendar year, the anmnal agsgessment affective for any subsequent
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'
year may be increased the succeeding year by the Board of Directors, without a vote
of the membership, by a percentage which may not exceed ten percent (10%) above the
maximum assessment for the previous Yyear. From and after the 1%98 calendar year,
the annual assessment may he increased by a percentage greater than permitted by
this Section 3 by an affirmative vate of two-thirds (2/3) of the Total Association
Vote at a meeting duly called for such purpose. The limitations herein set forth
shall not apply to any increase in assessments undertaken as an incident to a merger

or consolidation in which the Asscciation is authorized to participate under its
Articles of Incorporation.

Bection 4. Computation. It shall be the duty of the Board to prepare a
budget covering the jestimated costs of operating the Association during the coming
year, which may indlude a capital contribution or reserve in accordance with a
capital budget separately prepared. The Board shall cause the budget and the
agaessments to be levied against each Lot for the following year to be delivared co
each member at leaat thirty (30) days prior to the end of Che current fiscal year
(or, if the asmsessment has not been established at the Lime an Owner purchases such
Owner's Lot, at least cthirty (30) days prior to the due date of the first
installment in the case of the initial budget) . Hotwithetanding the foregoing,
however, in the event the Board fails for any reason 8o to determine the budget faor

the succeeding year, then and until such time as a budget shall have been

determined, as providad herein, the budget in effect for the then current year shall
continue for the succeeding year.

Section 5. Special  Asseasments. In addition to the other assessments
authorized herein, the Association may levy special agsessments upon approval by at
least two-thirdas (2/3) of the Total Association Vote {except as provided in Article
VII, Section 2 of this Declaration). BAny such special assessments shall be paid as
determined by the Board, and the Board may permit such special assessments to be

paid in installments extending heyond the Eiscal year in which the special
.asgesament is imposed.

Section 6. Effect of Nonpavment of Assesements: Remedies of the Association.
Any asgessments or installments thereof which are not paid when due shall be
delinquent. Any assessment or installment thereof delinquent for a period of more
than ten days {10} shall incur a late charge in an amount as the Board may from time
to time determine. The Association may cause a norice of delingquency to ba given to
any of its respective members who have not paid within ten {10} days following the
due date. If the assessment is not paid within thirty (30) days, a lien, as harein
provided, shall attach and, in additicon, the lien shall include interest at the rate
of ten percent (10%) per annum on the principal amount due from the date firat due
and payable, all late charges, all costs of collection, including, without
limitation, reasonable attorney's fees actually incurred, and any other amounts
provided or permitted by law. In the event that the assessment remains unpaid after
gsixty (60) days, the Aseociation may, as the Board shall determine, inacitute guit
to collect such amounts and/or to foreclose its lien. Each Owner, by acceptance of
a deed or as a party to any other type of a conveyance, vests in the Association or
its agents, the right and power to bring all actiens against such Ouner personally,
for the collection of such charges as a debt or to foreclose the aforesaid lien in
the same manner as other liens for the improvement of real property. The lien
provided for in this Article shall be in favor of the Association and shall be for
the benefit of all other Owners. The Association, acting on behalf of the Cwners,
shall have the right, but not the obligation, to bid on the Lot at any foreclosure
sale or to acquire, hald, lease, mortgage, or convey the same.

No Owner ma?' waive or otherwise exempt himself £from 1liability for the
assesements provided for herein, including, by way of illustration, but not
limitation, abandonment of the Lot. No diminution or abatement of any assessment
shall be claimed or alleowed by reason of any alleged failure of the Association to
Lake gome action or perform some function required to be taken or performed by the
Association under this Declaration or the Bylaws or for inconvenience or discomfort
arising from the making of repairs or improvements which are the responsibilicty of
the Association, or from any action taken by the Association to comply with any law,

ardinance, or with any order or directive of any municipal or other governmenral
|
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autherity, the obligation to pay assessments being a separate and independent
covenant on the part of each Quner.
All paymente ghall be applied first to costs, then

' _ Lo late charges, then to
interest and then to delinquent asgesaments. 9

Saction 7. Date of Commencement of Assegaments.
herein shall commence as to a Lot when a cerrificate of
the appropriate governmental entity for such Lot. Assesaments shall be due and
payable in a manner and on a schedule as the #Board may provide. Notwithstanding the
above, any Lot which has been approved by Declarant for use as a model home for
marketing and sales purposes shall not bhe subject to assessments under this
Declaration whether .owned by Declarant or any other Person, sc long as such Lot is
approved for use as a model home and is not occupied for residential purpoges.

The assessments provided for
occupancy has been issued by

_ Ssation 8. Spegific  Assessments. The Board shall have the power to
gpecifically assess pursuant to this Section as, in its discretion, it shall deem
appropriate. Failure of the Board to exercise its authority under this Section
shall not be grounds for any action against the Association or the Board of
Directors and 'shall not constitute a waiver of the Board's right to exarcise ite
authority under thig Section in the future with respect to any expensesd, including
an expense for which the Board has not previously exercised its authority under this
Section. Fines levied pursuant te Article XII, Section 1 of this Declaration and
the costs of maintenance performed by the Association for which the Owner is
respongible under Article V, Sections 1 and 2 af this Declaration shall be specific

agsessments. The Board may also gpecifically assess Owners for the following
Association expenses:

(a) expenses of the Association which benefit less than all of the Lots may

be specifically asgessed equitably among all of Uthe Lots which are benefited
according to the benefit received; and

{b}) expenae$ of the Association which benefit all Lots, but which do not

provide an equal benefit to all Lots, may be asaessed equitably among all Lots
according to the benefit received.

Section 9. Hotice and Guorum for Auy Action Authorized Under Sections 3 and
5. Written notice of any meeting called for the purpose of taking any action
required under Article IV, Sections 3 and S of this Declaration shall be sent to all
members not less than thirty (30) days nor more than sixty (&0) days in advance of
the meeting. At the first such meeting called, the presence of members or of
proxies entitled to cast sixty percent {60%) of all the votes of the Asgaciation
shall constigute a quorum. If the required qucrum is nob present, another meeting
may be called subject to the same notice requirement, and the required gquorum at the
subsequent. meering shall be one-half (1/2) of the required quorum at the preceding
meeting. No such. subsaquent meeting shall be held more than sixty (60} days
following the preceding meeting.

Section 10. Initiation Fee. Upen the first sale of each and every Lot to an
Owner who will individually or through tenants or assigns occupy a Lot, an
initiation fee in the amount of Fifty Dollars {$50.00) shall be collected at the
closing of such sale for the benefil of Lhe Association. The aggregate fund
established by such initiation fees shall be maintained in a segregated ag¢count, and
shall be for the purpose of insuring that the Association will have cash avallable
to meet unforeseen expenditures, or ro acqire additional equipment or services
deemed necessary or desirable by the Board.

Article V
Maintenance: Conveyance of Property to hssgglation ‘

Bection 1. pAggociation's Ragponaibility. The Assaciation shall majintain and
keep in good repair the Common Property, except any portion of such property which
ia maintained on an ongoing basis by a local governmental entity. This maintenance
shall include, without limitation, maintenance, repair, and replacement, subject to
any insurance then in effect, of all landscaping and improvements situated on the
Comwon Property. The Asscciation shall also he responsible for maintenance of and

Y
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all liability aseociated with all drainage detention andg retention ponds and areas
originally maintained by Neclarant, ko the extent such respongibility has not been
asgumed on an ongoing basis by a local govermmental entity. The Association shall
alec maintain: (a) all entry features For the Community including the expensges for
landscaping (whether such landseaping is on a Lot or public right-of-way) irrigation
syastems, water and electricity, if any, provided to all such entry features; (b)
sbreetscapes located akt other street intersections within the Community; (c} all
cul-de-sac or median islands lccated in the Community; and (d) all property outside
of Lots locared within the Community which was originally maintained by Declarant.

In addition, the Association shall have the right,
maintain other preperty not owned by the Association,

Community, where the Board has determined that such
Owners.

but not the obligatien, to
whether within or without the
maintenance would benefit all

1

In the event that the Associatien determines rhat the need for maintenance,
repair, or replacement, which iz the responsibility of the Association hereunder, is
caused through the willful or negligent act of an Owner, or the family, guests,
legsees, invitees or contractors of any Owner, and is not covered and paid for by
insurance, in whole or in part, then the Association may perform such maintenance,
repair or replacement at such Owner's sgole cosgt and expense, and all costs thereof
shall be added to and become a part of the assessment to which such Owner is subject
and shall become a lien against the Lot of such Cwnar.

The foregcinb maintenance shall be performed congistent with the
Comminity-Wide Standard.

|

Section 2. thgx'ﬂ Regponeibllity. [xcept as provided in Section 1 above,
all maintenance of the Lot and all structures, parking areas, landscaping., and orher
improvements thereon shall be the sole responaibility of the Owner thereof, who
ghall maintain such Lot in a manner consistent with the Community-Wide Standard and
this Declaration. “Such maintenance shall include, without limitation, (i)} the
repairing and painting (or other appropriate external care) and otherwise caring for
the dwelling and all other structures located on the Lot; (ii) the seeding,
fertilizing and watering of all lawns and mowing, edging, clipping, sweeping,
pruning, raking and ioctherwide caring for all lawns: (iii) the pruning and trimming
of all trees, hedges and shrubbery not maintained by the Association so that the
Eame are not obstructive of a view by motorists or pedestrians of street traffic, do
not cause unaightly or unkempt conditions and do not trespass onto the property of
others; and (iv) the maintenance, repair and painting of all fences on the Lot. TIf
the Board of Directors determines that any Owner has failed ar refused to discharge
properly any of such Owner's obligations with regard to the maintenance, repair, or
replacement of..items for which such Owner is respongible hereunder, the Rsmociation
shall, except in an emergency situation, give the Owner written notice of the
Associatien's intent to provide such necegsdry maintenance, repair, or replacement
at the Owner's sole cost and expense. The notice shall set forth with reasonahble
particularity the maintenance, repairs, or replacement deemed necessary. The Owner
shall have ten (10) days after receipt of such notice within which to complete such
maintenance, repair, or replacement, or, if such maintenance, repalr, or replacement
is not capable of completion within a ten {10) day period, to commence such work
which shall be completed within a reagonable time. If any Owner does not comply
with the provisions hereof, the Association may provide any sguch maintenance,
repair, or replacement at such Owner's sole cost and expense, and all costs shall be
added to and become a part of the assessment to which such Owner is subject and
shall become a lien against the Lot. The remedies provided in this Section shall be

in addition to, and not in lieu sf, other remedies provided in this Declaration for
a viclation of the Declaration.

It shall be the responsibility of each lot ewner to prevent and  correct
unclean, unsightly or unkempt conditions of building or lots. All lots ghall be
kept: clean and free of garbage, junk, trash, debria, nen-operable vehicles and
apparatus, and any substance and conditions that might contribute to an unsightly
condition, health hazard or the hreeding and habitation of snakes, rats or insects.
The owners of lots shall be responsible for the mowing ol their lawn as needed, the
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maintenance and protection of landscaping including trees within the street right of

way, the proper drainage of the lot go as ta prevent soil eresion, and the
maintenance of the home and other structures and i

a8 to insure their good conditions and appearance "

also includes that portion of the lot between the riaht of way_and the pavement,
Saction 3. Ei:nz_ﬂnlla_and_fartx;Eann;&-

{a} General Ruleg .of Law to ppply. Each wall or fence built as a part of the
original construction on the Lots which shatl serve and separate any two (2}
adjoining Lots shall constitute a party wall or fence and, to the extent not
inconsiatent with the provisions of thig Sectinn, the general rules of law regarding

party walls and liability for property damage due to negligence or willful acts or
omissions shall apply therets.

{p) Shaxing of Repair and Maintenance. The cost of reasonable repair and
ared by the Owners who make use of

Damage and Degstruction. 1If a party wall or fence ig destroyed or damaged
by fire or other casualty, then to the extent rthat such damage is not covared by
insurance and repaired out cof the proceeds of insurance, any Owner who has used the
wall may restore it, and if the cother Owner or Owners thereafter make use of the
wall, they shall contribute to the cost of restoration thersof in equal proportions
without prejudice, however, to the right of any such Owners to call for a larger
contribution from the orhers under any rule of law regarding liability for negligent
or willful acts or omiszsaions. Any Owner performing any such repair or restoration
shall have the right to go upon the adjoining Lot(s) to the extent necessary to
perform such repair or restoration. Such repair or restoration shall be done
expeditiously and upon completion, such Owner shall restore the adjoining Lot to as
near the same condition which prevailed on it before the commencement of guch repair
and restoration as is veascnably possible.

(d) Right to Coptribution Runs _With TLand. The right of any Owner to
contribution from any other Ownar under this Sactien shall be appurtenant to the
land and shall pass to such Owner's successors-in-title.

|

{e} Arbitration. In the event of any dispute arising concerning a party wall
or fence, or under the provisions of this Section, each party shall appoint ane (1}
arbitrator. Should any party refuse Lo appoint an arbitrator within ten (10} days
after written request therefor by the Board of Directors, the Board shall appoint an
arbitrator for the refusing party. The arbitrators thus appointed shall appoint one
(1} additional .arbitrator and the decision by a majority of all three {3)
arbitratora shall be binding upon the parties and shall be a condition precedent to
any right of legal action that either party may have against the other.

Section 4. QLBREXQDQH_Qﬁ*ErQEQILIWDZ_DQQliriniukﬂ_ﬁﬂﬂﬂﬂiﬂtiﬂn- Declarant may
transfer or convey jto the Association any personal proeperty and any improved or
unimproved real property, leasehold, easement, or other propercy interest., Such
conveyance shall be free and clear of all encumbrances except utility, drainage and
greenway easements and accepted by the Association and the property shall thereafter
be Common Property to be maintained by the Association, for the benefit of all or a
part of its members. Declarant shall not be regquired to make any improvemants
whatsoever to property to be conveyed and accepted pursuant to this Section except
for any improvements required by governmental entities to he mada by Declarant,

Article VI
Use Restrictlong and Rules

Section 1. QGeneral. This Article, beginning at Section 2, sets oulf certain
use reatrictions which must be complied with by all Owners and Occupants. These use
restrictions may only be amended in the manner provided in Article XII, Section 4
hereof regarding amendment of this Declaration. The Board may, from time to time,
without consent aof the members. promulgate, modify, or dclete other use restrictions
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this Secrion excep

£ for any improvements required by governmental entities to be
made by Declarant.

3
Article VI
fae Restrictions and Rulas

Saction 1. Q@General. Thig Article, beginning at Section 2, #etsa out certain
uge restrictions which muat be complied with hy all Owners and Cecupanta. These
uee restrictions may only be amended in the manner provided in Axticle XTI,
Section 4 hereof regarding amendment of this Neclaration. The Board may, from
time toc time, without consent of the members, promulgate, modify, or deleta other
use restrictions and rules and regulations applicable te the Community. Such usa
restrictions and rules shall be distributed to ail Owners and Occupants prior to
the date that they lare to become effective and shall thereafter be binding upen
all Owners and Occupants until and unless (a} medified or deleted by the Board as
provided above, or (b) overruled, cancelled, or modified in a regular or special
meeting by a majority of the Total Association Vote.

Section 2. (Residential Uge, All Lots shall be used for residential
purposes exclusively. No busliness or busipness activitcy shall be carried on, in or
upon any Lot at any time except with the written appraoval af the Board. Leaaing
of a Lot shall not be considered a business or buginess activity. However, the
Board may, but shall not be obligated to, permit a Lot to be used for buaineas
purposes g0 long as. such business, in the sole discrerion of the Board, doea not
otherwise violate the provisions of the Declaration or Bylawa, does not create a
disturbance and does not unduly increase traffic flow or parking congestion. The
Board may issue rules regarding permitted business activities,

Section 3. Architectural and Landacaping Standards. No exterior
construacion, alcteraction, addition, erection ot landscaping of any nature
whatsoever shall be commenced or placed upen any part of the Community, axcept
such aa is installed by Declarant, or ag is approved in aceordance with this
Section, or as is otherwise expressly permitted herein. No exterior construction,
addition, erection, alteration or landscaping shall be made unless and until plans
and specifications showing at least the nature, kind, shape, height, materials,
color, texture and location shall have been submitted in writing to and approved
by an Architectural Control Committee ("ACC")

The ACC may be established such that it is divided inte two (2]
subcommictees, with one (1) subcommitiee having jurisdiction over modifications
and the other having jurisdiction over new construction. The Board may employ
architects, engineers, or other Persona as it deems necessary Lo enable the ACC to
perform its review. The ACC may., from time to time, delegate any of its rights or
reaponsibilities hereunder to one or more duly licensed architects or other
qualified Persons, which shall have full authority to aect on behalf of the
commitcee for all matters delegated. Written desigqn guidelines and procedures may
be promulgated for the exercise of this review, which gquidelines may provide for a
review fee. So long as Declarant owns any property for development and/or sale in
the Community or has the right unilaterally to annex additional propexty to the
Community, Declarant shall have the right to appoint all members of the ACC. Upon
the expiration or earlier saurrender in writing of such right, the Board shall
appoint the members of the ACC,

For as long as Declarant has the right to appoint all members of the ACC as
provided herein and for as long as Calibre Homes, L.L.C., a North Carolina limited
liability company (*Calibre”) owns at least one {1) Lot or hag the option to
purchase any of the property described in Exhibit "B" of this Declaration, Calibre

shall have the right, but not the obligation, to appoint at least one {1)
representative of the ACC. For as long as Calibre has the right to appoint at
least one {1) representative of the ACC as previded above, such repregentative
cannot be removed by Declarant but can only be removed by Calibre . buring auch
time as a representative of Calibre is serving on the ACC, all actiona of the ACC
muet be unanimous, In the event the members of the ACC are unable to reach
unanimous agreement on any macter bhefore the ACC, such matter shall be submitted
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If the ACC fails to approve or to disapprove submitted plans and
specifications within thirty (30) days after the completed plans and specifications
have heen submitted to it, the foregoning will be deemed approved. However, all
activities commenced pursuant to such plans which have been deemed approved shall he
congistent with guch plans. In addition, no approval, whether expresaly granted or
deemed granted as provided herein, shall be inconsistent with this Declaration or

any design guidelines promulgated hereunder unless a variance has been granted in
writing pursuant to Article XII, Section 15 of this Declaration.

As a condition of approval under this Section, each Owner, on behalf of such
Owner and such Owner's succesgors-in-interest, shall assume all responaikilities for
maintenance, repair, replacement, and insurance to and on any change, modification,
addition, or alteration. In the discretion of the ACC, an Owner may be made to
verify such condition of approval by a recordable written instrument acknowledged by
such Owner on behalf of such Owner and such Owner's successors-in-interest. The ACC
shall be the sole arbiter of such plans and may withhold approval for any reason,
including purely aesthetic considerations, and it shall be entitled to atop any
construction in wviolation of these rsstricciens. Any member of the Board or its
repregentatives shall have the right, during reascnahle hours and after reaacnable
notice, to enter upon any property to inspect for the purpese of ascertaining
whether or not these restrictive covenants have heen or are being compliad with.
Such Person or Persons shall not be deemed guilty of trespass by reason of such
entry. In addition to any other remedies available tc the Aassociation, in the event
of noncompliance -with this 3Section, the Board wmay, as provided in RArticle XII,

Section 1 hereaf, récord in the appropriate public reqistry a notice of violation
naming the viclating Owner.

PLANS AND SPECTFICATIONS ARE NOT APPROVED FOR ENGINEERING COR STRUCTURAL DESIGN
- OR QUALITY OF MATERIALS, AND BY APPROVING SUCH PLANS AND SPECIFICATIONS NEITHER THE
ACC, THE MEMBERS THEREOF, MNOR THE ASSOCIATION ASSUMES LIABILITY OR RESPONSIBILITY
THEREFCR, NOR FOR ANY DEFECT IN ANY STRUCTURE CONSTRUCTED FROM SUCH PLANS AKD
SPECTFICATIONS. NEITHER DECLARANT, THE ASSOCIATION, THE ACC, THE BOARD, NOR THE
OFFICERS, DIRECTORS, MEMBERS, EMPLOYEES, AND AGENTS OF ANY OF THEM SHALL BE LIABLE
IN DAMAGES TO ANYONE SUBMITTING FPLANS AND SPECIFICATIONS TO ANY OF THEM FOR
APPROVAL, OR TO ANY OWNER OF PROPERTY AFFECTED BY THESE RESTRICTIONS BY REASONM OF
MISTAKE IN JUDGMENT, NEGLIGENCE, OR NONFEASANCE ARISING OQUT OF QR IN CONNECTION WITH
THE APPROVAL OR DISAPPROVAL OR FAILURE TO APPROVE OR DISAPPROVE ANY SUCH PLANS OR
SPECIFICATIONS. EVERY PERSON WHC SUBMITS FPLANS OR SPECIFICATIONS AND EVERY OWNER
AGREES THAT SUCH PERSON OR OWNER WILL NOT BRING ANY ACTION OR SUIT AGAINST
DECLARANT, THE ASSOCIATION, THE ACC, THE ROARD, OR THE OFFICERS, DIRECTORS, MEMBERS,
EMPLOYEES, AND AGENTS OF ANY OF THEM TO RECOVER ANY DAMAGES AND HERERY RELEASES,
REMISES, QUITCLAIMS, AND COVENANTS NOT TO SUE FOR ALL CLAIMS, DEMARNDS, AND CAUSES OF
ACTION ARISING-OHIT OF OR IN CONNECTION WITH ANY JUDGMENT, NEGLIGENCE, OR NONFEASANCE
AND HERERY WAIVES THE PROVISIONS OF ANY LAW WHICH PROVIDES THAT A GENERAL RELEASE
DOES NOT EXTEND TO CLAIMS, DEMANDS, AMD CRUSES OF RCTION NOT KNOWN AT THE TIME THE
RELEASE IS GIVEN.

Saction 4. S8igna. No sign of any kind shall be erected by an Owner or
Occupant within the Community without the prior wrikten consent of the ACC except
(a) when offering a Lot or residence for sale or for lease, not more than one (1)
professionally lettared "For Sale” or "For Rent" sign consistent with the Community-
Wide Standard and having a maximum area of four (4) square feet and a maximum height
of four (4) feet above ground level, (b) professional security signs consistent with
the Community-Wide Standard, (c¢) any signs required by legal proceedings, and (d)
signs erected by Declarant. HNotwithstanding che foragoing, the Board shall have the
right to erect reascnable and appropriate signs.

Saction 5. ¥ehicles/Garaqes. The term "“vehicles," as used herein, shall
include, without limitation, motor homes, boats, trailers, motorcycles, minibikes,
gscooters, go-carts, trucks, campers, buses, wvans, limousines and automobiles.
Vehicles shall not be parked on any street within the Community or on any portion of
a Lot other than in the garage; provided, however, if, and only if, the Occupants of
a Lot have more wvehicles thanm the number of garage parking spacesg, those excess
vehicles which are an Occupant's primary means of transportation on a regular basis
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may be parked on the}drivaway of the Lot.

Notwithstanding the above, no towed vehicle, trailers, boat, boat trailer
recreational vehicle, motor home, mobile home, bus, truck with camper top, trucké
{except pick-up trucks or sport utility vehicles}, commercial vehicles ({including,
without limitation, wvehicles with commercial writing on rtheir exteriors},
motorcycle, minibike, scooter, go-cart or similar recreational vehicles ghall be
permitted on any Lot, except if kept in an enclosed yarage, for periods longer than
forty-eight (48) consecutive Lours (the intent of cthig provigion is that the
aforementioned vehiclas may not be stored on a Lot except if in a garage and the
temporary removal of such vehicle from a Lot to break the continuity of the forty-
eight (48) conamecutive hours shall not be sufficient to establigh compliance with

this restriction). | Any such vehicle shall be considered a nulsance and may be
removed from the Communiky,

All single—famiiy detached homes shall contain a garage; carports shall not bhe

permitted. Garage doors shall be kept closed at all times, except during times of
ingress and egreas from the garage.

No vehicle may be left upon any portion of the Community, except in a garage,
if it is unlicensed or if it is in a condltion such that it is incapable of being

operated upon the public highways. Any such vehicle shall be considared a nuigance
and may be removed from the Community.

No motorized wehiclem shall be permitted on pathways or unpaved Common
Property except for public safety vehicles and vehicles authorized by the Board.
All parking shall be subject to such rules and requlations as the Board may adopt.

Bsction 6. [Leasing. Lots may be leased for residential purposes. All leases
shall have a minimum term of at least six (6) months. All leases shall require,
without 1limitacion, that the tenant acknowledge receipt of a copy of the
Declaration, the Bylaws, use restrictions, and rules and regulations of the
Association. The lease shall also obligate the tenant ta comply with the foregoing.

Section 7. Qgcupants Bound. All provisions of the Declaration, Bylaws, and
of any rules and regulations, use restrictions or design guidelines promulgated
pursuant theretc which govern the conduct of Owners and which provide for sanctions
against Owners shall also apply to all Occupants even though Occupanta are not
specifically mentioned. Fines may be levied against Owners or Occupants. If a fine
is first levied against an Occupant and is nob paid timely, the fine may then be
levied against the Owner.

Saction-8. BAnimals and Peta. No animals, livestock, or poultry of any kind
may be raised, bred, kept, or permitted on any Lot, except that dogs, catsg, or other
usual and common household pets in reasonable number, as determined by the Board,
may be kept on a Lot; provided, however, those pets which, in the sole discretion of
the Board, endanger i the health, make objecticnable ncise, or constitute a nuisance
or inconveniance to the Owners of any Lot or the owner of any property located
adjacent ta the Community, may be removed by the Board. HNo pets shall he kept, bred
or maintained for any commercial purpose. Without prejudice to the Board's right to
remove any such household pets, no household pet that has caused damage or injury
may be walked in the Community. HNo structure for the care, housing or confinement
of any animal shall be constructed, placed or altered on any Lot unless plans and
specifications for such structure have heen approved by the ACC in accordance with
this Declaration.

Section %. !Huiggngg. It shall he rhe responsibility of each Owner and
Occupant to prevent,the development of any unclean, unhealthy, unsightly, or unkempt
condition on such Owner's Lot. No property within the Community shall beiused. in
whole or in part, for the storage of any property ar thing that will cause ' such Lot
Lo appear to be in an unclean or untidy condition or that will be obnoxious to the
eye; nor shall any. substance, thing, or material he kepkt that will emit foul or
obnoxious odors or that will cause any noise or other condition that will or might
digturb the peace, quiet, gafety, comfort, or screnity of the occupants of

r
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surrounding property. MNe noxious or offensive activity shall be carried en within
the Community, nor ‘shall anything be dona tending to cause embarrassment,
discomfort, annoyance, or nuisance to any Person using any property within the
Community. There shall not be maintained any plants or animals or device or thing
of any sort whose 'activities or exietence in any way is noxious, dangeroua,
unsightly, unpleasant, or of a nature as may diminish or destroy the enjoyment of
the Community. Withouwt limiting the generality of the foregoing, no speaker, horn,
whistle, siren, bell, amplifier or other sound device, except such davicas ag may be

nged exclusively for security purpeses, shall be located, installed or maintained
upon the exterior of any Lot unless required by law.

Bectlon 10. Uaslghtly oxr Unkempt Conditions. The pursuit of hobhies or other
activities, including specifically, without limiting the generality of the
foregoing, the assegbly and disassembly of motor vehlcles and other mechanical
devices, which might tend to cause disorderly, unsightly, or unkempt conditions,

shall not be pursued or undertaken in any part of the Community except in an
enclosed garage.

Section 11. Ankenpad. The Board may issue rules fegarding the erection of
exterior antennas, including, without limitation, satellite dishes; provided such
rules do not prevent reception of acceptable gquality signals or cause an
unreasonable delay or cost. Unless screened and located to provide minimum wvisual
impact on neighboring properties and streets, no exterior antennas of any kind,
including without Jlimitation, satellite dishes, shall be placed, allowed, or
maintained upon any portion of the Community, including any Lot; provided such
screening and location do not prevent reception of acceptable quality signals or
cauge an unreasonable delay or cost. In ne event zhall any such antenna or
satellite dish in excess of one (1) meter in size be permitted in the Community
except if installed: by the Declarant or the Board as provided in this Section.
Declarant and the Board shall have the right (but shall not be obligated), ta erect
a master antenna, satellite dish or other similar master system for the benefit of
the Community. Each Owner acknowledges that this provision benefits all Owners and
each Owner agrees to comply with this provision despite the fact that the esrection
of an outdoor antenna or similar device wonld he the most cost-effective way to
transmit or receive the signale sought to he transmitted or recelived.

Saction 12. Tree Removal. HNo trees that are more than four (4} inches in
diameter (twelwve and one-half {12 1/2) inches in circumference) at a point four and
ona-half (4 1/2) feet above the ground shall be removed without the prior written
congent of the ACC except (a) dead or diseased trees, (b) treeg that are located
within ten (10) feet of a drainage area, a septic field, a sidewalk, a regsidence or
a driveway, (c) treea removed by Declarant, or (d} trees removed during the
construction -of the original dwelling on a Tot. No trees shall be planted in the
Community without the prior written consent of the ACC,

Section 13. Drainage. Catch basins and drainage areas are for the purpose of
natural flow of water only. No obstructions or debris shall be placed in thess
areas. Na Owner ar Occupant may obstruct or rechannel the drainage flows after
location and installation of drainage swales, storm sewers, or storm draing.
Declarant hereby reserves for the benefit of Declarant {(for as long as the Declarant
owns property for development and/or sale in the Community) and the Asscciation and
their respective successcors and asaigna (perpetually) an easement across the
Community property for the purpose of altering drainage and water flow. Rights
exerciséd pursuant to such reserved easement shall be exercised with a minimum of
interference to the quiet enjoyment of affected property, reasonable steps shall be

taken to protect such property, and damage shall be repaired by the Person causing
the damage at its sole expense.

Section 14. gight Diatance ab Intargections. All property located at astreet
intersections shall be landscaped so as to permit safe sight across the street
corners. No fence, wall, hedge, or shrub planting shall be placed or permitted to
remain where it would create a traffic or gight problem.

Baction 15. Garbage_ ana.. _Woodpilea, Etc. All garbage cans, woodpiles,

10
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swimming pocl pumps, filters and related equipment and other similar items shall be
located or screened so as to be concealed from view of neighboring streets and
property; provided, however, if rubbish, garbage or any other form of salid waste im
to be disposed of by being collected on a regular and recurring basia, containers
may be placed in the open on the evening before a pick-up is to be made as neceassary
to provide access to Persons making such pick-up. All rubbish, trash, and garbage
shall be regularly removed (no less frequently than weelkly} and ghall not be allowed
Lo accumulate. Trash, garbage, debris, or other waste matter of any kind may not be

burned within the Community except by Declarant or a builder during the original
conabtructicon on a Lok,

Saction 16. Subdivision of lot. No Lot shall be subdivided or its boundary
lines changed except with the prior written approval of the ACC. Declarant,
however, hereby expressly reserves the right to replat any Lot or Lots owned by
Declarant for as long as Declarant has the right wunilaterally to annex additional
property to the Community pursuvant toc Article IX, Section 1 of this Declaraticn.
Any such division, boundary line change, or replatting shall not be in viclation of
the applicable subdivision and =zoning regulations and shall not constitute a
violation of Section 2 of this Article VI of the Declaration.

Saction 17. gGung. The use of firearms in the Community is prohibited. The
term "firearme" includes without limitation "B-B" guns, pellet guns, bowa and
arrows, sling shots and small firearms of all types.

Section 18. Fenges. No fence or fencing type barrier of any kind shall be
placed, erected, allowed, or maintained upon any porticn of the Community, including
any Lot, without the prior written consent of the ACC. The ACC may issue guidelines
detailing acceptable fence styles or specifications but in no event may an uncoated
chain link or barbed wire fence he approved,

-
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Saction 19. gcility Linas. Except as may be permitted by the ACC,
overhead utility .lines, including lines for cable televiaion,
within the Community, except for temporary lines as required duri
lines installed by or at the request of Declarant.

ne
ahall he permitted
ng conatruction and

Section 20. MAlr-Conditioning Units. Mo window air conditiening units may be
installed except as may be permitted by the ACC, but in no event shall a window air

conditioning unlt be ingtalled in any dwelling sec as te he visible From the front of
any Lot or any adjoining stveet.

Section 21. Lighting. Except as may be permitted hy the AcCC,

exterior
lighting wvisible fqom the street shall not bhe permitted except for (a) approved
lighting as originally installed on a Lot; (b} one decorative post light, (¢} street

lights In conformity with an established strest lighting program for the Community;

(d) seasonal decorative lights from Thankagiving to the following New Year's Day; or
{e} front house illumination of model homes

Section 213, hnr.miMmguugn&nangusulntwnmm;m
Simllar Itemg. No artificial vegetation or plastic animal decorations, such as pink

flamingos, etc., shall be permitted on the exterier of any property. Bxterior
gculpture, fountains, flags, bird baths, bird houses, and gimilar items must be
approved by the ACC; but in no event shall be located so as to be visible from the
front of any Lot or any adjoining street.

|

Section 23. Epargy Conservation Equipment. No golar energy collector panels
or attendant hardware or other energy conservation equipment shall be constructed or
installed unless they are an integral and harmonious part of the architectural
design of a structure, as determined in the sole digcretion of the ACC.

dection 24. Swimming Pools. No swimming pool or outaide jacuzzi or hot tub
shall be constructed, erected or maintained upon any Lot without the prior written

consent of the ACC and in no event shall any above-ground swimming pool he
permitced.

Section 2§. Gardsns  and_ Play Equipment. Ho wvegetable garden, hammock,
statuary or play equipment {including, without limitation, basketball gcals) be
constructed, erected or maintained upon any Tat unlees the type and location thereaf
has been previously approved by the ACC.

Section 26. Majlboxes- BAll mailboxes and mailbox pasts shall be of a similar
style and color as that installed initially by the original homebuilder.

Bection 27. Exterlors. Any change to the exterior color, finish or tcexture
of any improvement located on a Lot, including, without limitation, the dwelling,
the roof on any dwelling or any fence, must be approved by the ACC,

Section 28. Clotheglines. MNo exterior clotheslines of any type shall be
permitted upon any Lot.

Section 29. Enkry  Features. Quwners shall not alcer, remove or add
improvementa to any entry features constructed by Declarant on any Lot, or any part

of any easement area associared therewith without the prior written consent of the
ACC.

Section 30. Hindow Treatmepts. WNo fcil or other reflective materials shall
be used on any windows for sunacreens, blinds, shades or for any other purpose.

Saction 31. Fuel or Watexr Tapks, HNo fuel tanks or water tanks shall be
stored or maintained upon any Lot in such a manner as to be visible from any street

or road or from any other Lot, unless used by Declarant in the ordinary gourse of
developing the Community.

i

Section 32. Outbuildinas and Simiiax §tructures. No structure of a temparary
nature, unless approved in writing by the ACC, shall be erected or allowed to remain
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on any Lot, and no trailer, camper, shack, tent, garage, barn or other structure may
be used as a residence, aither temporarily or permanently. However, this Section
shall not be construed to prevent Declarant and those engaged in development

congtruction, marketing, property management or sales from using sheds, trailers of
other temporary structures for any of the foregoing purposes. Tn addition, nothing
in this Declaration shall be construed to prevent Declarant or any builder from

developing, constructing, marketing, or maintaining model homes or speculative
housing within the Community.

Saction 33. ,  Ergalon  cControl. Ho activity which may create erceion or
siltation problems 'shall be undertaken on any Lob without the prior written approval
of the ACC of plans and gpecificationa for the prevention and control of such
erosion or siltation. The ACC may, as a condition of approval of such plans and

specifications, require the use of certain means of preventing and controlling of
such erosion or siltation.

Saction 34. Dwelling. No dwelling shall be erected or placed on any Lot
having a width less than forty (40} feet at the minimum building setback lina nor

shall any dwelling be erected or placed on any Lot having an area of less than 5,000
Bquare feec.

Section 35. Walking Traila. No construction (except for utility lines and
streets approved'bylthe Town of Holly Springs) shall be permitted within twenty {20)
feet on either side of any areas designated as "walking trails" on any recorded maps
or platsg of any portion af the Community .

Saction 36. Huffer Areas. Except with the prior written approval of the Town
of Holly Springs, all areas designated on the Master DPlan as "Buffer Areas" ghall be
left in their undisturbed, natural state and no improvements may be constructed,
erected, placed or . allowed to remain thereon except utility lines and easements and
pedestrian and vehicular access ways (including streets and roads}; provided,
however, Declarant and the Association and the Owner of any Lot adjacent to such
areas (with the prior written consent of rhe ACC) may plant trees, flowers and
shrubs in such areas.

I
f Artiecle VII
Insurance and Casualty lLossesn

Section 1. inau:anggﬁhz_&aag;ig;ign. The Board or the duly authorized agent
of the Association shall have the authority to and shall obtain or cause to be
obtained insurance for all insurable improvements, whether or not located on the
Common Property, which the Association is obligated to maintain. This insurance
shall provide, -at 'a minimum, fire and extended coverage, including wvandalism and
malicious mischief, and shall he in an amount sufficient to cover the full
replacement cost of any repair or reconstruction in the event of damage or
destruction from any such hazard. Alternatively, the Board may purchase "all-risk"
coverage in like amounts.

The Baoard shall obtain a public liability poliecy applicable to the Cemmen
Property covering the Association and its members for all damage or injury caused by
the negligence aof the Association or any of its members or agents, and, if
reasonably available, directors' and officers’ liability inaurance. The public

liability policy shall have a combined single limit of at least One Million Dollars
(51, 008,000.00).

The Roard is hereby authcorized, but not required, to contract with or
atherwige arrange to obtain the insurance coverage required hereunder through
Declarant and to reimburse Declarant for the cost thereof, and Declarant shall he
authorized, but not obligated, to purchase such insurance coverage for the benefit
of the Rgsociation and its members upon Declarant and the Association agrkeing upon
the terms and conditions applicable to reimbursement by the Associationfor costs
incurred by Declarant in obtaining such coverage., Notwithstanding anything
contained in this Declaration to the contrary, the Board shall not be required to
comply with the provisiens of thig Article if the Board has contracted for or

13
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i
| .
otherwise arranged tlo obtain the required insurance coverage through Declarant.

Premiums for all insurance shall be Common Expenses of the Association. The
policies may contain a reasonable deductible, and the amount thereof shall not ba

subtraccted from the, face amount of the policy in determining whether the insurance
at least eqguals the full replacement cost.

All such insurance coverage obtained by the Board shall be written in the name
of the Asgsociation, 'as trustee for the respective henefited parties. Such insurance
shall be governed by the provisions hereinafter set forth:

(a) All policies shall be written with a company authorized to do business in
North Caralina.

(b} Exclusive authority to adjust losses under policies obtained by the
Aggociation eshall be vested in the Association's Board of Directors; provided,
however, no Mortgagee having an interest in such losses may be prohibited from
participating in the settlement negotiations, if any, related thereto.

{c) In no event shall the insurance coverage cbtained and maintained by the
Association be brought into contribution with insurance purchased by individual

Owners, Occupants, or their Mortgagees, and the insurance carried by the Associlation
shall be primary.

(d) All casualty insurance policies shall have an inflation guard endorsemant
and an agreed amount endorsement, if these are reasonably available, and all
insurance policies shall be reviewed annually by one or more qualified persons, at
least one of whom muat be in the real estate industry and familiar with construction
in the county where the Community is located.

(e} The Board of Directors shall be required to make avery reasonable effort
Lo secure insurance policies that will provide for the following:

(i) a waiver of subrogation by the insurer as to any claims against
the Assoclation's Board of Directors, its manager, the Owners and their respective
tenants, servants, agents, and quests;

(ii) a waiver by the insurer of its rights ro repair and reconstruct
inastead of paying cash;

(iii) that no policy may be cancelled, invalidated, or suspended on
account of any one or more individual Owners;

(iv} |, that no peolicy may he cancelled, subjected to nonrenewal,
invalidated, or suspended on acceunt of any defect or the conduct of any director,
officer, or employee of the Association or its duly authorized manager without prior
demand in writing delivered to the Association to cure the defect or to ceagse the
conduct and the allowance of a reasonable time thereafter within which a cure may be
effected by the Rssociation, its manager, any Owner or Mortgagee;

(v] that any "other insurance" clause in any policy exclude individual
Owners' policies from consideration; and

{vi) ] that no policy may he cancelled, subjected to nonrenewal or

substantially modified without at least thirrty {30) days® prior written notice to
the Assoclation. [

In addition to the other insurance required by this Seckion, the Board shall
cbtain worker's compensation insurance, if and to the extent necessary to satisfy
the requirements of applicable laws, and a fidelity bond or bonds on &irectors,
officerg, employees, and other persons handling or responsible for the Aesociation's
funds, 1f reasonably available. TIf obtained, the amount of fidelity coverage shall
be determined in the directors' best business judgment, and, if available, shall at
least equal three (3) months' assessments plus reserves an hand. Bonds shall

14
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contain a waiver of all defenses based upon the exclusion of persons serving without
compensation and may not be cancelled, subjected to nonrenswal or substantially
modified without at least thirty (30} days' prior writcen notice to the Agmociation.
The Association shall aleo obtain congbruction code endorgements, ateam boiler
coverage, and flood insurance, if and to the extent necessary to satisfy the
requirements of the Federal Home Loan Mortgage Corporation, the Federal National
Mortgage Association, the U.S. Department of Veterans Affairs ("VA"), or the U.S.
Department of Housing and Urban Development ("HUDY) .

Section 2. _Ilamgunsl_nganquLimL_-;_maur.ad_lzy.__&saniauQn-

'

(a} In General. Immediately after damage or destruction by fire or other
casualty to all or any portion of any improvement covered by insurance written in
the name of ths Association, rhe Board of Directors or its duly authorized agent
shall proceed with the filing and adjustment of all claims arising under such
insurance and obtain reliable and detailed estimates of the cost of repair or
reconstruction of the damaged or destroyed property. Repair or reconstruction, as
used in thia Section, means repairing or restoring the property to substantially the
same condition and location that existed prier to the fire or other cagualty,

allowing for any qhanges or improvements necessitated' by changes in applicable
building codes. ,

|
{b) Ranaix_ahdhﬁgggnagxugnign. Any damage or destruction to pProperty covered
by insurance written in cthe name of the A&ssociation shall be repaired or
reconstructed unless, within sixty (60) days after the casualty, at least
seventy-five percent (75%) of the Total Association Vote otherwise auree,
{

If for any reason either the amount of the insurance proceeds to be paid as a
result of such damage, or destruction, or reliable and detailed estimatea of the cost
of repair or reconstruction, or both, are not made available to the Asgscciation
within such period, ! then the period shall be extended until such information shall
be made available; !provided, however, such extension shall not exceed sixey (80)
days. Ko Mortgagee shall have the right to participate in the determination of
whether damage or destruction shall be repaired or reconstructed,

If the damage or destruction for which the inesurance proceeds are paid is to
be repaired or reconstructed and such proceeds are not sufficient to defray the cost
thereof, the Board shall, without the necessity of a vote of its members, levy a
special asBessment against all Owners snbject to its jurisdiction in broportion to
the number of Lots owned by such Owners. Additional assesaments may be made in like
manner at any time during or following the completion of any repalr or
reconstruction. If the funds available from insurance exceed tha costg of repair or
recongtruccion or 1f the improvements are not repaired or reconstructed, such excess
shall be depcsited to the benefit of the Assaciation.

In the event that it should be determined in the manner described above that
the damage or destruction shall mot be repaired or reconstructed and no alternative
improvements are authorized, then and in that event the property shall bhe restored

to its natural state and maintained as an undeveloped portion of the Community in a
neat and attractive condition,

Section 3. .Dapage and Deatruction -- Ingured by Owners. The damage or
destruction by fire or other casualty to all ar any portion of any improvement on a
Lot sha}ll be repaired hy the Ouner thereof within seventy-five (75) days after such
damage or destruction or, where repairs cannot ba completed within seventy-five (75)
days, they shall be commenced within such pericd and shall be completed within a

reasonable time thereafter. Alternatively, the Owner may elect to demolish all
improvements on the Lot and remove all debris therefrom within seventy-five (75)
days after such damage or destruction. In the event of noncompliance with this

provision, the Board of Directurs shall have all enforcement powers apetified in
Article XII, Sections 1 and 2 of this Declaration.

Section 4. Insyrance Deductible. The deductible for any casualty insurance
policy shall, in the event of damage or destruction, be allocated among che Persons
who are responsible hereunder, or under any declaration or contract requiring the

purchase of such insurance, for maintenance of the damaged or destroyed property,
o
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Article VITT
Condemnation

In the event of a taking by eminent domain of an
Property on which improvements have bean constructed, then, unless within aixty (60}
days after such taking, at least seventy-five percent {(75%) of the Total Agsoclation
Vote shall othexwise agree, the Association shall restore or replace such
improvements so taken on the remaining land included in the Common
extent lands are availahle therefor. The provisions of Article VII,
above, applicable to Common Property improvements damage,
or resteoration and the actions to be taken in the event t
not rescored or replaced.

Y portion of the Common

Section 2
shall govern replacement
hat the improvements are

Article IX
Annexatlon_and Withdrawal of Property

Section 1. Annexation. Bubject to the consent of the owner {s} thereof and
the consent ¢of Declarant {so long as Declarant has the right unilaterally to annex
additional property to the Community), upon the affirmative vote or written consent,
Or any combination thereof, of the Owners of at least two-thirds (2/3) of the Lots
(other than Lots owned by Declarant so long as the consent of Declarant ig
required), the Aasociation may annex real propexty to the provisions of this
Declaration and the jurisdiction of the Assocjation by filing for record in the
public registry of the county in which the property to be annexed 18 located a
Supplementary Declaration describing the property being annexed. Any such
Supplementary Declaration shall be signed by the President of the Asscciation, whose
signature shall be attested by the Secretary of the Association, and any such
annexation shall be effective only upon the filing for record of such Supplementary
Declaration, unless a later effective date is provided therein.

Section 2. 'H*nhdragal_gj_kxgpgxtg. The Declarant regerves the right to amend
this Declaration at! any time until seven (7) years after the recording of cthis

Declaration for the purpose of removing any portion of the Community then owned by
the Declarant or the Asscciation from the coverage of this Declaration, to the
extent originally included in error or as a result of any changes whatgoever in the
plans for the Community, provided such withdrawal is not unequivocally centrary to
the overall, uniform scheme of development for the Communitcy.

Article X
Mortyagee Provigions
I

The following provisions are for the benefit of holders of first Mortgages on
lote in the Community. The provisions of this Article apply to this Declaration and
the Bylaws notwithstanding any other provisions contained therein,

Section 1. MNotices of Action. An institutional holder, insurer, or guarantor
of a first Mortgage, who providea a written request to the Associacion (such request
to state the name and address of such lholder, insurer, or guarantor and the Lot

number, therefore becoming an "eligible holder"}, will be entitled to timely written
notice of: :

(a) any condemnation loss or any casualty loss which affects a material
portion-of the Community or which affects any Lot on which there is a first Mortgage
held, insured, or guaranteed by such aligible holder;

(b} any delinquency in the payment of assessments or charges owed by an Owner
of a Lot subject to the Mortgage of such eligible holder, where such delinquency has
continued for a period of sixty (60) days; provided, however, notwithstanding this
provision, any holder of a first Mortgage, upon request, i entitled t& written
notice from the Association of any default in the performance by the Ownar of the
encumbered Lot of any obligation under the Declaration or the Bylaws which is not
cured wichin sixty (60) days;

(c] any lapse, cancellation, or material madification of any insurance policy
maintained by the Agmaciation; or
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a

(d) any proposed action which would require the congent of a gpecified
purcentage of Mortgage holdars.

Section 2. HNo Prigrity. No provision of this Declaratiem or
or shall be construed as giving any Owner or other parcy priority over any rights of
the firat Mortgagee of any Lot in the case of digtribution to

such Owner of
insurance proceeds or condemnation awards for losses to or a caking of the Common
Property. i

|

the Bylaws gives

Section 3, Motice tg Association. Upon reguest, each Lot Owner shall he

cbhligated to furnieh, ko the Association the name and address of the holder of any
Mortgage encumbering such Owner's Lot.

|

Section 4. YA/ZIUD Approval. As long as Declarant has the right to appoint
" and remove the directors of the Association, the following actions shall require the

priar approval of the VA, sao long as the VA is guaranteeing any Mortgage in Lhe
Community, and HUD, so long as HUD is insuring any Mortgage in the Community:
annexation of additional property to the Community, except for annexation by
Declarant in apcordance with Article TX, Section 1 hereof pursuvant tc a plan of
annexation previously approved by the VA and/or HUD, as applicable; dedication of
Common Property to any public entity; mortgaging of Common Property; mergers and
consolidations; dissolution of the Assoclation; and material amendment of the
Declaration, the Bylaws, the Articles of Incorperation of the Association.
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Section 5. Applicability of Articls x. Nothing contained in this article
shall be construed to reduce the percentage vote that must otherwige be obtained

under the Declaration, Bylaws, or North Carolina law for any of the actas set out in
this Articla, :

S8ection 6. Fallura of Mortgagasm to Respond. Any Mortgagee who receives a

response from the Mortgagee within thirty (30)
reguest . :

Bection 7, rAmendments by Roayd. Should the Federal National Mortgage
Association, the Federal Home Loan Mortgage Corporation, HUD or VA aubaequently
delete any of their respective requirements which necessitate the provisions of thig
Article or make any 'such Tequirements less stringent, the Board, without approval of

the Ownera, may cause an amendment to this Article to be recorded ko reflect such
changes. ;

Article XI
Easements

Section 1. Eamnntl_mungmaghmenk__m_Qmmng- There shall be

adjacent Lots due to the wunintentional placement or settling or shifting of the
improvements construetad, reconstructed, or altered thereon (in accordance with the
Lerms of this Declaration) to a distance of not more than five (S) feet, ag measured
from any point on the commen boundary between each Lot and the adjacent portion af
the Common Property or as between adjacent Lots, as the case may be, along a line
perpendicular to such boundary at such point; provided, however, in no event shall
an easement for encroachment exist if such encroachment occurred due to willful
conduct on the part of an Owner, tenant or the Association.

Section 2, Einmntuu_ﬂmm_ﬁnigmgm-

(a) Every Ohner of a Lot shall have a right and easement of ingress and
eégread, use and enjoéoyment in and to the Commen Property, which shall be appurtenant
€o and shall pass with the title to such Lot, subject to the following provigions:

] .

(1) the right of the Assaciation to suspend the right of an Owner to
use and enjoy the Common Property for any period during which any assegsment against
such Owner's Lot 'which i3 hereby provided for remains unpaid provided such
sugpension doeg not iinhibit access to such Owner's Lok; and, for a reascnable peried
of time for an infraction of the Declaration, Bylaws, or rules and regulations;

{ii) the right of the Association to borrow meney for the purpose of
improving the Common Property or any portion thereof, or for construction, repairing
or improving any facilities located or to be located cthereon, and to give as
gecurity for the payment of any such loan a Mortgage conveying all or any portion of
the Common Property. if approved by the affirmative vote of the members entitled to
at least two-thirds. (2/3} of the votes appurtenant to the Lots then subject to the
Declaration; provided, howevar, the lien and encumhrance of any such Mortgage shall
be subject and subordinate to any rights, interests, options, easements and
privileges herein reserved or established for the benefit of Declarant, or any Lot
or Lot Owner, or the holder of any Mortgage, irrespective of when executed, given by
Declarant or any Lot Owner encumbering any Lot or other property located within the
Community {Any provision in this Declaration or in any such Mortgage to the contrary
notwithstanding, the exercise of any rights therein by the holder thersof in the
event of a default thereunder shall not cancel ar terminate any rights, easements or
privileges herein reserved or established for the benefit of Declarant, ox any Lot
or Lot Owner, or the holder of any Mortgage. irrespective of when executed, . given by

Declarant or any Lot Owner encumbering any Lot or other property located within the
Communicy.}; :
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(iii) the right of the Association to dedicate or
permits or easements over, under and through the Common
entities for public purposes; and

grant licenses,
Property to governmentcal

{iv) the right of the Association to dedicate or transfer all or any
portion of the Common Property subject to such conditions as may be agreed to by the
membera of the Asascciation. No such dedication or ctransfer shall he effective
unless an instrument agreeing to such dedication or transfer has been approved by
the affirmative voté of the Owners of at leasr two-thirda (2/3) of the Lots (other
than Lots of Daclarant so long as the consent of Declarant is required) and the

consent of Declarant (8o long as Declarant has the righe unilaterally to annex
additional property to the Community) .

(b} Any Lot Owner may extend such Owner's right of use and enjoyment granted
hereunder to the members of such Owner's family and to such Owner's tenants and
social invitees, asm applicable, subject to reasonable regqulation by the Board. An

Owner who leases such Owner's Lot shall be deemed to have delegated all such rights
to the lessee of such Lot.

Section 3. Easemants for Utilitieg. There is lereby reserved to Declarant
and the Agsociation blanket eagements upon, across, above and under all property
within the Community for access, ingress, egress, installation, repairing,
replacing, and maintaining all utilities serving the Community or any portion
theraaf, including, but not limited €6, gas, water, sanitary asewer, telephone and
electricity, as well aa storm drainage and any other service such ag, but nct
limited to, a master television antenna system, cable television gystem, or securiky
gystem which Declarant or the Association might decide to have installed to serve
tha Community. It shall be expressly permissible for Declarant, the Asmociation, or
the designee of either, ag the case may be, to install, repair, replace, and
maipntain or to authorize the installation, repairing, replacing, and maintaining of
such wires, conduits, cables and other equipment related to the providing of any
such utility or service. Should any party furnishing any such utility or service
request a specific license or easement by separate recordable document, the Board
shall have the right to grant such easement, Within any easements for the
insrallation and maintenance of utilities and drainage Ffacilities shown on a
recorded plat of any portion of the Community, no structure, planting or other -
material shall be placed or permitted to remain which may damage or interfere with
the installaticn and maintenance of utilities, or which may change the direction or
flow of drainage channels in the easements, or which may obatruct or retard the flow
of waters through drainage channels in the easements.

Saction 4. . Eagesment for Entrv. In addition to the right of the Board to
exercise self-help ‘45 provided in Article XTI, Section 2 hereof, the Board shall
have the right, but shall not be obligated, to enter upon any property within the
Community for emergency, security, and safety reasons, which right may be exercised
by the manager, and all policemen, firemen, ambulance personnel, and similar
emergency personnel in the performance of their respective duties. Except in an
emergency situation, entry shall only be during reasonable hours and after notice to
the Gwner, and the entering party shall be responsible for any damage caused. This
right of entry ghall include the right of the Beoard bto enter to cure any condition
which may increase the possibility of a fire, slope erosion, or other hazard in the
event an Owner or Qccupant fails or refuses to cure the condition upon request by
the Board. I

Section 5. Eagement for Maintepnanvs. Declarant hereby expressly reserves a
perpetual easement for the benefit of the Association across such portione of the
Community, determined in the sole discretion of the Association as are necessary to
allow for the maintenance required under Article v, Such maintenance shall be
performed with a minimum of interference to the quiet enjoyment to Lots, reasonable
steps shall be taken to protect such property, and damage shall be repairad by the
Person causing the damage at its sala expense.

SBaction 6.  Eagement for Enkry Features. There igs hereby reservad to
Declarant and the Association an easement for ingresa, egress, installation,
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construction, landscaping and maintenance of entry feabtures and gimilar gtreetscapag
for the Community, over and upon each Lot in the Community on which entry features
and similar streetscapes have been installed by Declarant. The easement and right
harein reserved shall include the right to cut, remove and plant treassg, gshrubbery,

flowers and other vegetation around such entry Features and rhe right te grade the
land under and arcund such entry features. :

Section 7.. Congtruction. and Sale_Peried Rasemsnt. Notwithstanding any
provisions containedi in this Declaratien, the Bylaws, the Articles of Incorporation
of the Association, use restrictions, rules and requlations, design guidelines, and
any amendments thereto, for as long as Declarant owns any property in the Community
for development and/or sale or has the right unilaterally to subject additienal
property to the Declaration, Declarant reserves an easement across all property
described on Exhibit "B and Exhibit “C* hereto for Declarant and any builder or
developer approved by Daclarant to maintain and carry an, upon such portion of the
Community as Declarant may reasonably deem necessary, such facilities and activities
as in the sole opinion of Declarant may be required, convenient, or ineidental to
Declarant's and such builder's or developer's development, construction, and sales
activities related to property described on Exhibit "8" and Exhibit "C" te thig
Declaration, includ%ng, but without limitation: the right of access, ingress and
egress for wvehicular and pedestrian traffic and construction activities over, under,
on or in the Community, including, without limitation, any Lot; the right to tie
into any portion of the Community with driveways, parking areas and walkways; the
right to tie into and/or otherwise connect and uge {without a tap-on or any other
fee for so doing), replace, relocate, maintain and repair any device which provides
utility or similar services including, without limitation, electrical, telephona,
natural gas, wakter, sewer and drainage lines and facilities constructed or installed
in, on, under and/or over the Community; the right to grant easements over, under,
in or on the Community, ineluding, without limitation, the Lota, for the benefit of
neighboring properties for the purpose of tying inte and/or otherwise connacting and
using sewer and drainage lines and facilities constructed or installed in, on, under
and/or over the Community; the right to tarry on sales and promotional activities in
the Community; and the right to construct and operate business offices, signsg,
congtruction trailers, model residences, and sales offices. Declarant and any such
huilder or developer may use residences, offices, or other buildings owned or leased
by Declarant or such builder or developer as mndel residences and sales offiges and
may also use recreational facilities, if any, within the Community as a saleg office
without charge. Rights exercised pursuant te such reservad easement shall be
exercised with a wminimum of interference Lo cthe quiet enjoyment of affected
property, reasonable steps shall be taken £o protect such property, and damage shall
be repaired by the Person causing the damage at its sole expense. This Section
shall not be amended without Declarant's express written consent until Declarant's
rights hersunder have terminated as hereinabove provided,

Article XIT
General Provislions

Section 1. Enforcement. FEach Cwner and Qucupant shall comply gtrictly with
the Bylaws, the rules and regulations, the use regstricticng, aa they may be lawfully
amended or modified from time to time, and with the covenants, conditicns, and
restrictions set forth in this Declaratien and in the deed to such Owner's Lot, if
any. The Board of Directors may impose fines or other ganctiona, which shall be
collected as provided herein for the collection of agsessments. Failure to comply
with thjs Declaration, the Bylaws, or any applicable rules and regqulations shall he
yrounds for an action to recover sums due for damages or injunctive relief, or both,
maintainable hy the Board of Directors, on behalf of thea Asgaciation, or, in a
proper case, hy an aggrieved Owner. In any such action for damages or injunctive
relief brought by the Association, the Association shall be entitled to recover
reasonable attorney's fees actually incurred and court costs incurred by the
Agaociation in bringing auch action. Failure by the Association or any ;Owner to
enforce any of the foregoing shall in no event be deemed a waiver of thae right to do
80 thereafter. The Board shall have the right to record in the appropriate land
recerds a notice of violation of the Declaration, Hylaws, rules and regulations, use
restrictions, or degign guidelines and to assess the cost of recording and remaoving
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such notice against the Owner who is regponsible (or

responaible) for vieclating the foregoing. The Asaociation shal
to suspend the voting rights of a Lot Owner for any period during which any
asgessment againaet such Owmer's Lot which is hereby provided for remaine unpaid;
and, for an infractiocn of the Declaration, the Bylaws orv any rules and requlations

applicable to such Owner for a perled no longer than sixty (60} days after the
infraceien has been corrected.

whose Occupants are
1 also have the righc

Saction 2. Self-Help. In addition to any other remedies provided for herein,
the Association or its duly authorized agent shall have the power Lo enter upon any
Lot or any other portion of the Community to abate or remove, using such force as
may be reasonably necessary, any BLructure, thing or condition which violates this
Daclaxation, the Bylaws, the rules and regulations, or the use restricticna. Unlaess
an emergency situation exista, the Board shall give the violating Lot Owner ten {10)
days' written notice of its intent to exercigse self-help, Notwithstanding cthe
foregoing, vehicles may be towed after reasonable notice, BAll costs of aelf-help,
including, without limitation, reagonable attorney's fees actually incuxred, shall

be assessed against the violating Lot Owner and shall be collected am provided for
herein for the collection of assessments.

Saction 3. Duration. The covenants and restrictions of this Declaration
shall run with and bind the Community, and shall inure to the benefit of and shall
be enforceable by the Association or any Owner, their respective legal
representatives, heirs, successors, and assigns, perpetually to the extant provided
by law; provided, however, so long as, and toe the extent that, North Carclina law
limits the period during which covenants restricting land to certain uses may run,
any provisions of this Declaration affected thereby shall run with and bind the land
so long as permitted by such law, after which time, any such provision shall be ({a)
automatically extended (to the extent allowed by applicable law) for successive
periods of twenty (20) years, unless a written instrument reflecting disapproval
signed by the then Owners of at least two-thirds {2/3) of the Lots and Declarant (so
long as Declarant owns any property for development and/or =male in the Community or
has the right unilaterally to annex additional property to the Community) has heen
recorded within the year immediately preceding the beginning of a twenty (20) year
renewal period agreeing to change such provigions, in whole or in part, or to
terminate the same, in which case this Declaration shall be modified or terminated
to the extent specified therein; or (b} extended as otherwise provided by law,
Every purchaser or grantee of any interest (including, without 1limitation, a
security interest) in any real property subject to this Declaration, by acceptance
of a deed or other tonveyance therefor, thereby agrees that such provisions of this
Declaration may be extended and renewed as provided in thie Section.

|

Section 4. JAmendment- This Declaraticn may be amended unilaterally at any
time and from time to time by Declarant (a) if such amendment is necessary tc bring
any provision hereof into compliance with any applicable governmental statute, rule,
or regulation or judicial determination which shall be in conflict therewith; (k) if
such amendment is necessary to enable any reputable title insurance company to issue
title insurance coverage with respect to the Lots subject to this Declaration; (c)
if such amendment ‘is required by an institutional or governmental lender or
purchaser of Mortgage loans, including, for example, the Federal National Mortgage
Association or Federal Home Loan Mortgage Corporation, to enable such lender or
purchasar ta make or purchase Mortgage loans on the Lots subject to this
Declaration; or (d) if such amendment is necessary to enable any governmental agency
or reputable private insurance company to insure or guarantee Mortgage loans on the
Lots gubject to this Declaration: provided, however, any such amendment ahall not
adversely affect the title to any Owner's Lot unless any such Lot Ownar ghall
congent thereto in writing. Further, 8o .long as Declarant has the right
unilaterally to annex additional property to this Declaration as provided in Article
IX hereof, Declarant may unilaterally amend this Declaration for any other purposge;
provided, however, any sauch amendment shall not materially adversely afffect the
substantive rights of any Lot Owners hereunder, nor ghall it adversely affect title
te any Lot without the consent of the affected Lot Owner. '

In addition to the above, this Declaration may be amended upon the affirmacive
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vote or written consent, or any combination cthereof,

two-thirds {2/3) of the Lots (other than Lots of Declara
Declarant is required} and the consent of Declarant
property for development and/or sale in the Community or has the right unilaterally
to amnex additional property to the Community) . Amendments to this Declaration
shall become effective upon recordation, unless a later effective date is specified
therein. No provision of this Declaration which reserves or grants special rights
Lo Declarant shall be amended without Declarant's prior written approval so long as

Declarant owns any property for development and/er sale in the Community, or subject
to annexation to the Community.

of the Owners of at least
nt s0 long as the consent of
(#0 long as Declarant owng any

Any lawsuit challenging any aspect of an amendment to this Declaration must be
filed in the appropriate court in the counkty in which the Community is located

within one (1) year of the recordation of such amendment in the public registry of
the county in which the Community is located.

8ection 5. dsndex and Grammar. The singular, wherever used herain, shall be
construed Lo mean the plural, when applicable, and the use of the masculine pronoun
ghall include the neuter and feminine.

Section ' 6. SBeverabllity. Whenever possible, each provision of this
Declaration shall be interpreted in such manner as to be effective and valid, but if
the application of any provision of this Declaration to any person or to any
property shall be prohibited or held invalid, such prohibition or invalidity shall
not affect any other provision or the applicatien of any provision which can be
given effect without the invalid provision or application, and, to this end, cthe
provisions of this Declaration are declared to be severable.

Saction 7. Captlons. The captions of each Article and Section hereaf, as to
the contents of each Article and Section, are inserted only for convenience and are
in no way to be construed as defining, limiting, extending, or otherwise modifying
or adding to the particular Article or Section to which they refer.

Bection B. Perpetulties. If any of the cavenants, conditiona, restrictions,
or other provisions of thia Declaration shall be unlawful, wvoid, or wvoidable for
violation of the rule against perpetuities, then such provisions shall continue only
until twenty-one (21) years after the death of the last survivor of the now living
descendants of Elizabeth II, Queen of England.

Bection 9. Indemnification. To the fullest extent allowed by applicable
North Carclina law, the Association shall indemnify every officer and dirsctor
against any and all expenses, including, without limication, attorney's feas,
imposed upon or reasonably incurred by any officer or director in connection with
any action, --sult, or other proceeding (including settlement of any suit or
proceeding, 1if approved by the then Board of Directors) to which such officer or
director may be a party by reason of being or having been an officer or director.
The officers and directors shall not he liable for any mistake of judgment,
negligent or otherwise, except for their own individual willful misfeasance,
malfeasance, misconduct, aor bad faith. The officers and directors shall have no
personal liability with respect to any contract or other commitment made by them, in
good faith, on behalf of the Asscciaticn (except to the extent that such officers or

directora way also be members of the Association), and the Association shall
indemnify and forever hold such officer and director free and harmless against any
and all liability to others on account of any such contract or commitment. Any

right . to indemnification provided for herein shall not be exclusive of any other
rights to which any officer or director, or former officer or director, may be
entitled. - The right toe indemnification of officers and directors provided herein
shall not apply teo any liability of such officers or directors by reason of being or
having been a member in the Association. The Association shall maintain adequate
general liability and officers’' and directors' liability insurance to %und this
obligation, if such coverage is reascnably available.
1 i
Section 10. Books_and_Records.
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{a)  Ingpection by Members and Mortgagees. This Declaration,
copies of rules and use restrictions, membership register, books of account, and
minuces of mestings of the members of the Board and of committees shall be made
available for inspection and copying by any member of the Association or by the duly
appointed representative of any member and by halders, ingurers, or guarantors of
any first Mortgage at any reasonable time and Ffor a purpose reascnably related to
such Person's interest as a member or holder, insurer, or guarantor of a first

Mortgage at the office of the Association or at such other reasonable place as the
Board shall prescribe.

the Bylaws,

(b} Ruleg for Inspection. The Board shall establish reasonable rules with
regpect to: '

{1} notice to be given to the custoadian of the racords;

{ii} hours and days of the week when such an inspection may be made;
and :

'
(iii} payment of rthe cost of reproducing copies of documents.

{c} Inspection hy Directors. Every director shall have the absolute right at
any reasonable time to inspect all books, records, and deocuments of the Association
and the physical properties owned or controclled by the Associatien. The right of

inspection by a director includes the right toc make extra copies of documents at the
reasonable expense of the Association.

Saction 1l1. | Flpancial Review. A review of the books and records of the
Association shall be made annually in the manner as the Board of Directors may
decide; provided, however, after having received the financial statemants at the
annual meeting, by é majority of the Total Association Vote, the Owners may require
that the accounts 'of the BAssociation be audited as a Common Expense by an
independent certified public accountant. . Upon written request of any institutional
holder of a first Mortgage and upon payment of all necesgsary costs, such holder

shall be entitled to receive a copy of audited financial statements within ninecy
(90} days of the date of the request.

Sectlon 12. JNotjice of fale or Leage. In the event an Owner sells or leases
such Owner's Lot, the Owner ghall give to the Association, in writing, prior tec the
effective date of such sale or lease, the name of the purchaser or legses of the Lot
and such other information as the Board may reasonably require. Upon acquisition of
a Lot, each new Owner shall give the Association, in writing, the name and mailing
address of the Owner and such other information as the Board may reasonably request.

8ection 13. Agreementa. Subject to the prior approval of Declarant {so long
as Declarant has the right unilaterally to annex additicnal property to the
Community}, all agreements and determinaticns, including settlement agreements
regarding litigation inveolving the Asscociation, lawfully authorized by the Board of
Directors shall be binding upon all Owners, their heirs, legal representatives,
successors, assigns, and others having an interest in the Community or the privilege
of possession and enjoyment of any part of the Community.

Saction 14. Implied Rights. The Association may exercise any right or
privilege given te it expressly by this Declaration, the Bylaws, the Articles of
Incorporation of the Association, any use restriction or rule, and every other right
or privilege reasonably to be implied from the existence of any right or privilege

given to it therein or reasonably necessary to effectuate any such right or
privilege.

Section 15. VYariances. ‘tlotwithstanding anything to the contrary contained
herein, the Board of Directors or its designee shall be authorized %o grant
individual variances from the provisiona of Miticle VI of this Declaration, and any
rule, regulation or use restriction promulgated pursuant thereto if it determines
that waiver of application or enforcement ot the provision in a particular case
would not be inconsistent with the overall scheme of development for the Community.
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Sectlon 16. Ljtlgation. No judicial or administrative proceeding shall be
commenced or prosecuted by the Association unless approved by at least seventy-five
percent (75%) of the Total Association Vote. This Section shall not apply, however,
to (a) actions brought to enforce the provisions of this Declaration (including,
without limitation, the foreclosure of liens), (b) the imposition and collection of
aggesamenta as provided in Arcicle IV hereof, (c) proceedings invelving challenges
to ad wvalorem taxation, or (d} counterclaims brought by the Association in
proceedings instituted against it. This Section shall not be amended unless such
amendment is made by Declarant pursuant to Article XII, Section 4 hereof, or is

approved by the percentage votes, and pursuant to the same procedures, neceggary to
institute proceedingg as provided above.

Saction 17. fecurity. The Declarant or the Asscciation may, but shall not be
required to, from time to time, provide measures or take actions which directly or
indirectly improve safety in the Community. Notwithstanding the providing of any
such measures or taking of any such action by Declarant or the Association, each
Owner, for himeelf or harself and his or her tenants, guests, licensees and
invitees, acknowledges and agrees that neither the Daclarant nor the Asgcociation is
a provider of security and shall have no duty to provide security in the Community.

It shall be the responsibility of each Owner to protect his or her person and
property and all regponsibility to provide gecurity shall lie solely with each Lot
Owner. Neither the Declarant nor the Association shall be held liable for any loss
or damage by reason.of the failure to provide adequate security or ineffectiveness
.of security measures undertaken ar provided,
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IN WITHESS WHERECF, the undersigned,
igetrument by and through its duly authorized re
_ﬁ day of

. 1958,

NCRTH CAROLINA, WAKE COUNTY

I, a Notary Public of the County

Manager of Rutherford Properties, LLC,
and that by authority duly given and as the act of the company,

2P60529

Declarant herein, hereby executes this
presentatives and under gseal this

C, a North Carolina

and State aforesaid, certify that H. Brantley
Powell, personally appeared before me this day and acknowledges that he is the

a North Carclina limited liability company,

instrument was signed in its name by its Manager.

Witness - my -hand and official stamp or seal,

Ay i, 1998,

My Commission Expires: Jfj7- 98
(STAMP/SERL)

NORTH CARCLINA — WAKE COUNTY

The laregoing carllficate___of

the tforegoing

this 2 day aof
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EXHIBIT "AY
Refinitions

The following words, when used in this

Declaration or in any Supplementar
Neclaration (unless the context shall prohibit), e Y

shall have the follewing meanings:

(a) "Aggociation" shall mean Ballenridge Community Association, Inc., a
nonprofit North Carolina corporation, ite successors and assigns,

{(b) "Board of Directors" or “Board" of the Association shall be the appointed
or elected body, as applicable, having its normal meaning under North Carolina law.

(e} “Bylawg" shall refer to the Bylaws of Ballenridge Cammunicy Association,
Inc., attached to this Declaration as Exhibhit "nv apd incorporated herein by this
reference. -

(d) "Common . Expenges® shall mean the expense anticipated or actually
Incurred by the Association in maintaining, repairing, replacing, insuring and
operating the Common Property, including, without limit, the payment of ad valorem

taxes and assessments levied against the Common Property, and otherwise for the
benefit of all Lots.

(e} "Common Property" shall mean any and all real and perscnal property and
eagements and other interests therein, together with Lhe facilities and improvementa
located thereon, now or hereafter owned by the Asscciaticn For the common use and
enjoyment of the Owners.

§ "Community" shall mean and refer to that certain real proparty and
interests therein described in Exhibit "B*, attached hereto, and {1) such additions
thereto as may be made by Declarant by Supplementary Declaration of all or any
portion of the real property described in Exhibit "C" attached hereto; and (ii} such

additions thereto as may be made by the Association by Supplementary Declaration of
cther real property.
|

{g) "Comminity-Wide _Gtandard” shall wmean the standard of conduct,
maintenance, or other activity generally prevailing in the Community. Such standard
may be more specifically determined by the Board of Directors of the Asseociation.
Such determination, however, must be consistent with the Community-Wide Standard
originally established by Declarant.

{h) "Declarant” shall mean and refer to Rutherford Properties, LLC, a North
Carclina limited 1liability company, and its successors-in-title and assigng,
provided any such successor-in-title or assign shall acquire for the purpose of
development or sale all of the remaining undeveloped or unsold pertions of the real
property described ‘in Exhibit “B", attached hereto, or in Exhibit "C*, attached
herete, and provided further, in the instrument of conveyance to any such
successor-in-title or assign, such successor-in-title or assign is designated as the
"Declarant" hereunder by the grantor of such conveyance, which granter shall be the
Declarant hereunder at the time of such conveyance; provided, further, upon such
designation of such successor Declarant, all rights of the former Declarant in and
to such status as “"Declarant* hereunder shall cease.

(i) "Lot" shall mean any plot of land within the Community, whether or not
improvements are constructed thereon, which conatitutes or will conatitute, after
the construction of improvements, a single-family dwelling site as shown on a plat
recorded in the land records of the county where the Community is located. The
ownership of each Lot shall include, and there shall pass with each Lot as an
appurtenance thereto, whether or not separately described, all of tha right, title,

and interest of an Owner in the Common Property, which shall include, without
limitacion, membership in the Rasociation.
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(i) "Magber  Plan" shall mean the drawing which represents the concepcual
plan for cha future development of the Ballenridge planned unit development. Since
the concept of the|future development of the Ballenridge planned unit development is

gubject to continuing revisien and change by Declarant, present and future
references to the Master Plan shall mean the latest revigion thereof.

(k) "Mortgaqe" means any mortgage, deed bto secure debt, deed of trust, and
any and all other similar instruments used for the purpose of encumbering real

property in the Community as security for the payment or satisfaction of an
obligation. :

(1) “Mortgagee" shall mean the holder of a Mortgage.

(m) "Occupant" shall mean any Persen ocoupying all or any portion of a
residence or other property located within the Community for any period of time,
regardless of whether such Person is a tenant of the Owner of such property.

{n} "Owner" shall mean and refer to the record owner, whether one or more
Pergons, of the fee simple title to any Let loecated within the Community, excluding,
however, any Person holding such interest marely as security for the performance aor
satisfaction of any cbligation.

{o) "EGLEON" means any natural person, as well as a corporation, joint
venture, partnership (general or limited), association, trust, limited liability
company, or other legal entity.

(p) *Supplenentary _Declaration” means an awendment or supplement to this
Declaration which subjects additional property to this Declaration or imposes,
expressly or by reference, additional restrictions and obligatione on the land
described therein, ar both.

{q) "Total Associstion Vote" means all of the votes attributable to members
(including votes of DPeclarant), and the consent of Declarant so long as Declarant
hag the right to unilaterally annex additienal properly to the Community.

-~
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EXHIBIT “B"
Property Submitted

Beginning at an existing iron pipe in the southerly right of way of W.
Ballentine St., at the intersection of Bottle Neck fTrail, being the
northwestern corner of the cemetery, THE POINT AND PLACE OF BEGINNING; thence
with cthe westerly boundary of a cemetery, South 02 degrees 40 minutes 317
seconds West 132.00 feet to an existing iron pipe; thence along the asoutherly
boundary of the cemetery, Socuth 8§ degrees 03 minutes 10 seconds East 49.50
feet to an existing iron pipe; thence along the westerly boundary of thae
Propogsed Recreation Site of Avent Acres, South 02 degrees 41 minutes 16
geconds Weat 419.26feet to an existing iron pipe; thence along the westarly
boundaries of the T.S. Leidy and E. H. Ratka properties, South 02 degrees 39
minutes 00 seconds West 341.87 feet to an existing iron pipe; thence along the
wegterly boundary of the M. E. Bowers property, South 02 degrees 49 minutes 51
seconds Weat 140.00 feet to an exieting iron pipe; thence along the westerly
boundaries of the R..A. Lasky and 4. R, Miser properties, South 02 degrees 42
minutes 41 seconds West 290.03 feet to an existing iron pipe; thence along the
weaterly boundary of the Shirley Holleman property, South 02 dagrees 41
minutes 34 seconds West 406,99 feet to an existing iron pipe; thence along the
northerly boundary of the Joel L. Williams preperty North 86 degreeg 49
minutes 18 seconds 'West €50.4B feet to an existing iron pipe; thence with the
northeastern boundary of the Proposad Future NC 55 Bypass the following four
courses and distan#es, along a counter clockwise curve having a chord bearing
and distance of North 44 degrees 13 minutes 23 seconds West 151.85 feet, a
radius of 3723.75 feet, and an arc length of 151.86 feet to an existing iron
pipe; thence North! 24 degrees S1 minutes 28 seconds West 231.24 feet to an
existing iron pipe; thence North 30 degrees 48 minutes 16 seconds Waat 500.89
feet to an existing iron pipe; thence North 42 degrees 04 minutes 319 seconds
West 453.78 feet to: an existing iron pipe; thence along a clockwise curve
having a chord bearing and distance of North 24 degrees 47 minutes 05 seconds
West 9.51 feet, having a radius of 3722.75 feet, and an arc length of 9.51
feet to an existing iron pipe; thence along the easterly boundary of the
property now or formerly owned by Carret Carter, North 04 degrees 11 Minutes
07 seconds East 674.39 feet to an existing iren pipe; thence North 04 degrees
11 minutes 07 seconds East 25.50 feet to an existing iron pipe in the center
of W. Ballentine Road; thence with the road, South 86 degrees 02 minutes 29
geconds East.-1401.45 feet to an existing iron pipe THE POINT AND DLACE OF
BEGINNING; and being all of Tract 1, containing 47.2463 acres and the Right-of
Way Area, containing .6621 acres, according to a survay entitled "R/W
Dedication & Exempt Subdivision for H. Brantley Powell," prepared by Bass,

Nixon & Kennedy, Inc. Consulting Engineers, dated 02-26-98, and identified by
Job Wumber R:\96344000\RWPLA.T. _

This is a portion of the property depicted on the map recorded in Book of Maps
1954, Page 113, Wake County Registry.




